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City of Richmond v. Jones ct al. 
March 10, 1910. 
[68 S. E. 181.] 

1. Adverse Possession (§ 67*) — Constructive Possession of Prior 
Patentee — Ouster. — There can be no ouster of the constructive pos- 
session of an older patentee except by actual adversary possession. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. 
§§ 384-386; Dec. Dig. § 67.*] 

2. Adverse Possession (§ 85*) — Wild Lands — Absence of Improve- 
ment — Evidence of Reasons for. — Where the question is the adverse 
possession of a wild and uncultivated island, evidence that good rea- 
sons existed why there was not a fence placed around the island and 
that the land would not be good for cultivation, is inadmissible, since 
it has no bearing on the adversary character of the possession. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. § 
501; Dec. Dig. § 85.*] 

3. Evidence (§ 518*) — Opinion Evidence — Construction of Writings. 
■ — Where adverse possession of an island in the constructive possession 
of an older patentee is claimed, a witness who states that he has made 
a specialty of the examination of land titles and that he has examined 
all the land tiHe~ records of islands and shoals in the river may not 
give his opinion that the island in question is not within the older 
patent. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 2326; Dec. 
Dig. § 518.*] 

4. Ejectment (§ 9*)— Title to Maintain. — A plaintiff in ejectment 
must recover on the strength of his own title, and not on the weakness 
of the title of his adversary. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. § 18; Dec. 
Dig. § 9.*] 

5. Ejectment (§ 86*)— Burden of Proof.— Where, in ejectment to 
recover an island held by defendant by virtue of an older patent, where 
plaintiff claims by adverse possession, and in which the plea is not 
guilty, an instruction which places the burden on defendant to prove 
that the island is included in the patent under which it claims is er- 
roneous. 

[Ed. Note. — For other cases, see Ejectment, Cent. Dig. §§ 238-245; 
Dec. § 86.*] 

6. Adverse Possession (§ 37*) — Exclusive Possession — Effect of 
Constructive Possession of Former Owner. — Where one enters land 
claiming under a deed or paper title, his possession as against one 
claiming by adverse possession is extended beyond the portion actually 



*For other cases see same topic and section NUMBER in Dec. & 
Am Digs. 1907 to date, & Reporter Tndexes. 
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occupied, so as to embrace the entire parcel or lot of land described in 
the deed or paper writing, and hence such claimed adverse possession 
is not exclusive of the former owner. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 
144-146; Dec. Dig. § 37.*] 

Error to Law and Equity Court of City of Richmond. 

Ejectment by one Jones and another against the City of 
Richmond. From a judgment for plaintiffs, defendant brings 
error. Reversed. 

H. R. Pollard and Geo. Wayne Anderson, for plaintiff in error. 
A. C. Goodc and Hunsdon Cary, for defendants in error. 

Keith, P. Jones and another brought an action of ejectment 
in the law and equity court of the city of Richmond to recover 
from the city a parcel of land situated in James river. The 
case was tried before a jury upon the plea of not guilty, and 
a verdict and judgment rendered for the plaintiffs, which is 
before us for review upon a writ of error. 

The first error assigned is to the admission of certain evidence. 

Jones, one of the plaintiffs, was asked: "Would a fence 
around that island in any way add to the uses to which it can 
be put ?" to which he replied as follows : "The only thing would 
be to put a fence on the Henrico shore in case of men running 
around the island and swimming. Of course, it would benefit 
in that way; but we always tried to plant trees and vines for 
that purpose to keep anybody from seeing us. Of course, in 
swimming, we would go into the water naked, and we didn't 
want anybody to see us." 

It appears that the island or a large part thereof had never 
been inclosed or cultivated, and was still in a state of nature. 
The city of Richmond was in possession under a grant from 
the commonwealth, dated July 1, 1840, and there could be no 
ouster of the constructive possession of the older patentee except 
by actual adversary possession. Taylor v. Burnsides, 1 Grat. 
165. The object of the plaintiffs in asking the question was 
to show that the island, though uninclosed, was as the time of 
the alleged ouster in the actual occupancy of the plaintiffs, as 
far as it could be under the particular circumstances of the 
case. 

We think that the admission of this question and answer, 
while not very material, was erroneous and misleading. To 
show that a fence or other improvement was not made upon 
the land, however sufficient the reason may have been, certainly 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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did not tend to show occupancy or any element of adversary 
possession. 

The witness was asked: "Is there a sufficiently large area 
on that island capable of being cultivated which would warrant 
any man in cultivating it, taking into consideration its distance 
from the mainland?" to which the witness gave the answer, 
"No." This is assigned as error, and the assignment must be 
sustained for the reason just given. 

As was said in Taylor v. Burnsides, supra: "Wild and un- 
cultivated lands cannot be made the subject of adversary pos- 
session while they remain completely in a state of nature. A 
change in their condition to some extent is therefore essential; 
and the acts by which it is effected are often the strongest evi- 
dence of actual possession. Without such change, accomplished 
or in progress, there can be no residence, cultivation, or im- 
provement; no occupation, use, or enjoyment. Evidence short 
of this may prove an adversary claim; but in the nature of things 
cannot establish an adversary possession." 

In Harman v. Ratliff, 93 Va. 249, 24 S. E. 1023, it is said: 
"While lands remain uncleared, or in a state of nature, they are 
not susceptible of adverse possession against the older patentee, 
unless by acts of ownership effecting a change in their condition, 
and to constitute adverse possession there must be occupancy, 
cultivation, improvement, or other open, notorious, and habitual 
acts of ownership." 

Surely the proof of absence of occupancy and improvement 
by fencing, cultivation, or otherwise, however good or sufficient 
the reason for not building, or not fencing, or not cleaning or 
performing any other act of ownership may be, cannot prove 
or tend to prove a claim by adversary possession. If it were 
otherwise, it is conceivable that lands remaining in a state of 
nature might be recovered by adversary possession, or the pos- 
session might be retained against the older patentee by proving, 
item by item, and circumstance by circumstance, a plausible 
excuse to the jury for the failure to do or perform this or that 
act essential to adversary possession. 

A witness was introduced in rebuttal on behalf of plaintiffs, 
who testified that he had made a specialty of the examination 
of land titles, and that he had attempted to identify all islands 
in James river from the old pumphouse up to the Belt Line 
bridge, and in doing so he had examined every land grant of 
islands and shoals in James river in the register of land office, 
and had also examined the records in the circuit court of Hen- 
rico, and that as a result of that investigation he was unable 
positively to identify that island as the island deeded to the city 
of Richmond. This evidence was excepted to, and the ruling 
of the court in admitting it is assigned as error. 
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In Holleran v. Meisel, 91 Va. 143, 21 S. E. 658, witnesses 
were introduced to prove that an alleged patent embraced the 
lands there in controversy, and, while admitting that they could 
not identify it from the entries or memoranda in the books of 
patents, deeds, and other documentary evidence, they gave it 
as their opinion that it included the land in controversy. The 
court said: "This was not knowledge. It was not the state- 
ment of a fact, but merely an opinion. Even if Carrington, 
who was an examiner of titles, and Redd, who was county sur- 
veyor of Henrico county, were experts, this was not a case in 
which expert testimony was admissible. It was perfectly proper 
for them or either of them, to examine the deeds and other 
documentary evidence given in before the jury, and to state 
from their knowledge whether the land in controversy was 
within the boundaries of the entry purporting to be a mem- 
orandum of the issue of a patent to Joshua R. Stapps, but not 
to give merely their opinions upon the subject. Such mode of 
identification was inadmissible under the law, and the instruction 
to the jury that they might regard such opinions as proper evi- 
dence to that end, if they believed them to be correct inferences 
from the evidence in the case, was erroneous." 

The case before us is even stronger than that cited, for here 
the witness was allowed to give his opinion, not only upon rec- 
ords and papers which had been introduced in evidence, but 
upon those which he had examined elsewhere and which had not 
been introduced before the jury. In the case cited the witness 
was of opinion that the land in controversy was embraced within 
the deeds and patents which he had examined, while in this 
case the witness was of opinion that the land in controversy was 
not embraced in those deeds and patents. In both cases it is 
the mere opinion of the witness upon a question which is not 
the subject of expert or opinion evidence. 

The fourth assignment of error, as to the admission of evi- 
dence of T. Crawford Reed, is governed by the same principle: 

It is assigned as error that the court gave the following in- 
struction: "The court instructs the jury that, if they believe 
from the evidence that the plaintiffs and those under whom they 
claim title obtained a grant from the commonwealth of Virginia 
for the island in question in the year 1900, it is necessary, to 
enable the defendant to recover, if she claims title under a grant 
in the year 1840, that she should identify the island as the one 
conveyed to her by said grant by a preponderance of evidence, 
and, unless the defendant does identify said island by a pre- 
ponderance of evidence as the one granted to her by the com- 
monwealth of Virginia in the year 1840, they must find for 
the plaintiffs." 

The city of Richmond was the defendant, and not the plain- 
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tiffs, in this action. A plaintiff in ejectment must recover upon 
the strength of his own title, and not upon the weakness of the 
title of his adversary. This proposition is elementary, and needs 
no authority for its support. When to the plaintiffs' demand 
the defendant pleaded not guilty, it put in issue the plaintiffs' 
entire case. The burden of proof was never shifted. 

Speaking of the burden of proof in Wallen v. Wallen, 107 
Va. 131, 57 S. E. 596, the court said: "Fraud is never pre- 
sumed, but must always be proved by the party alleging it. This 
burden never shifts; and while it is necessary for the pre- 
pounder of a will, the probate of which is resisted on the ground 
of undue influence, to bring forward evidence to repel evidence 
of undue influence which has been offered by the other side, the 
real burden of proof upon the issue of undue influence has not 
changed, and it is misleading and erroneous, after having in- 
structed the jury correctly on the subject, to further instruct 
them that 'the burden of proof in this case lies upon said pro- 
pounder to satisfy the jury by evidence that the paper writing 
propounded is the last will and testament of a free and capable 
testator.' " 

In other words, the burden of proof, where the issue is fraud, 
is always upon the party alleging the fraud, and never shifts, 
though in the changing aspects of a case the one party or the 
other may find it necessary to bring forward evidence to repel 
that of his opponent; and so with the plea of not guilty in an 
action of ejectment. The burden of proof rests from the be- 
ginning to the end upon the plaintiff to maintain his action. 
Wigmore, c. 86, and especially section 2489. 

Now, in this case, the court tells the jury that if they believe 
that the plaintiffs claim title under a grant from the common- 
wealth in the year 1900, to enable the defendant to recover, if 
it claims title under a grant in 1840, it is necessary that it should 
identify the island as the one conveyed to it by a preponderance 
of the proof, placing the defendant, who has to recover nothing 
but rests secure in its possession until the plaintiffs have estab- 
lished their case, in the attitude of a plaintiff, who can only 
recover by adducing in support of his contention a preponder- 
ance of proof upon the issue joined. 

The sixth instruction was as follows: "The court instructs 
the jury that, even if they believe the island in question is the 
one which was granted to the city of Richmond under the grant 
of 1840, yet if the only act of ownership exercised over the island 
by the city from 1840 to June 1, 1908, was the erection of a 
dam which did not encroach upon the island or come within 
100 feet of it, such act of ownership by the city was not such 
a possession of the island as will repel the title of the plaintiffs 
by adverse possession, if such title has been perfected, and has 
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been proven to the satisfaction of the jury by the preponderance 
of the evidence." 

The city of Richmond claims under a grant from the com- 
monwealth given to it in 1840. 

In Howdashell v. Krenning, 103 Va. 30, 48 S. E. 491, it is 
said that: "A grant from the commonwealth confers construct- 
ive seisin sufficient to enable the patentee or those claiming 
under him to recover in an action of ejectment. Actual seisin 
is not necessary." 

So that by this patent the city of Richmond acquired the 
title, and under it constructive seisin or possession. The plain- 
tiffs had no color of title down to the year 1900, when they also 
procured a patent from the state. The adverse possession of 
the plaintiffs, then (assuming for the present that such adverse 
possession existed), was confined to the land within their actual 
occupancy. 

Where one enters claiming under a deed or paper title, their 
possession is extended beyond the portion actually occupied so 
as to embrace the entire parcel or lot of land described in the 
deed or paper writing. Sharp v. Shenandoah Furnace Co., 100 
Va. 27, 40 S. E. 103. 

In Green v. Pennington, 105 Va. 801, 54 S. E. 877, it is said 
that: "Actual possession of a part of a tract of land, under 
color and claim of title to the whole, is possession of the whole, 
and this principle applies to the lands of the commonwealth, 
as against persons not lawfully claiming under her." 

But there is no evidence of claim or color of title down to 
the year 1900. The adversary possession, therefore, of the 
plaintiffs, conceding it to have existed at any time, had not 
ripened into a title, except as to such part of the island as was 
in the actual occupancy and possession of the plaintiffs. 

As was said by Judge Buchanan in the case just cited: "The 
grant put the first patentee of the land constructively into pos- 
session, * * * and, being in the constructive possession of 
the premises, he cannot be disseised or ousted except by an actual 
invasion of his boundary by some act or acts palpable to the 
senses, and which will serve to admonish him that his seisin 
is molested; otherwise, as was said by Judge Baldwin, he might 
be disseised of his freehold not only without his knowledge, but 
without the possibility of his knowing it." 

From what has been said it follows that the court should 
have given instruction No. 2, asked for by the defendant, the 
effect of which would have been to limit the recovery of the 
plaintiffs by force of adversary possession to that part of the 
land in controversy so adversely held. 

What we have said will be sufficient to settle the law of the 
case upon a future trial, and for that reason, without passing 
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specifically upon other questions of law presented, or upon the 
motion to set aside the verdict as contrary to the evidence, we 
are of opinion that the judgment should be reversed, and the 
cause remanded for further proceedings in accordance with 
the views herein expressed. 

Reversed. 

Note. 

Of course the general rule is clear that the plaintiff in an action of 
ejectment has the burden of proof to establish the title, claim, in- 
terest, or right which he substantially asserts, and upon which he 
relies as the basis of his recovery (15 Cyc. 123); and also that he 
must recover, if at all, upon the strength of his own title and not 
the weakness of the defendant's title, and of course the court does 
not mean here to deny that there are well established exceptions to 
the latter part of this rule, merely because it does not state them. 
The inference of course is that this case is not regarded as falling 
within any such exceptions. For a statement of the exceptions, see 
5 Encyc. of U. S. Sup. Ct. Rep., p. 700, et seq.; 4 Va.-W. Va. Enc. 
Dig. pp. 876, et seq.; 904. 

In the very brief statement of facts it is said: "It appears that the 
island or a large part thereof had never been inclosed or cultivated, 
and was still in a state of nature. The city of Richmond was in posses- 
sion under a grant from the commonwealth, dated July 1, 1840, and there 
could be no ouster of the constructive possession of the older patentee 
except by actual adversary possession. Taylor v. Burnsides, 1 Grat. 
165." 

The court says that an instruction which "tells the jury that if they 
believe that the plaintiffs claim title under a grant from the common- 
wealth in the year 1900, to enable the defendant to recover, if it claims 
title under a grant in 1840, it is necessary that it should identify the 
island as the one conveyed to it by a preponderance of the proof," 
places the defendant, who has to recover nothing but rests secure in its 
possession until the plaintiffs have established their case, in the atti- 
tude of a plaintiff, who can only recover by adducing in support of his 
contention a preponderance of proof upon the issue joined, and is 
therefore erroneous. 

We hope that we shall not be accused of temerity if we venture to 
express a doubt as to the correctness of this conclusion, and in doing 
so to point out what seem to us good grounds for this doubt. 

In McMurray v. Dixon, 105 Va. 605, 54 S. E. 481, the plaintiff put his 
title in evidence, and the defendant set up as a defense that he claimed un- 
der another title. The court instructed the jury that "the burden is on the 
defendants to prove by a clear preponderance of evidence that they 
7 £T * *'. e trUe own ^ rs or authorized by the true owners to so enter 

. . . and the instruction was adjudged to be correct. In the 
opinion m that case delivered by judge Buchanan, the court, after 
stating the general rule as to the burden of proof, recognized excep- 
tions to it, and said: "It manifestly is not the duty of the plaintiff in 
such a case to prove that a defendant, who has ousted him of his pos 
session, is not the true owner, or had no au"-- ; - *~ — " °~ 
Holleran v Meisel, 91 Va. 143, 21 S. E. 658. 
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session, is not the true owner, or had no authority to enter." See also 
Holleran v Meisel, 91 Va. 143, 21 S. E. 658. 

<Stat« t States ' Suprem r e Court Rule.-The decisions of the United 
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possession successfully, upon their own title, that title must be 
shown to be a good and subsisting legal title, and superior in law to 
that set up by the plaintiffs; otherwise it opposes no legal bar to the 
recovery in the action of ejectment." 

"The defendant in ejectment can never defend his possession against 
the plaintiff upon a title in himself, by which he could not recover the 
possession, if he were out, and the plaintiff in possession." Hickey v. 
Stewart, 3 How. 750, 759, II L. Ed. 814. This last statement, how- 
ever, can hardly be the law in Virginia, if any where. 

Rule as to Possession as Evidence of Title. — The rule that title 
coupled with possesssion prevails over an equally good title (Field v. 
Seabury, 19 How. 323, 330, 15 L. Ed. 650, here applied to possession 
of defendants) and that in the absence of any proof of title on either 
side proof of possesssion is sufficient, applies both to plaintiff and de- 
fendant. See 10 Am. & Eng. Enc. of Law, p. 486, citing a great many 
cases, among them Mickey v. Stratton, 5 Lawy. 478; Christy v. Scott, 
14 How. 292. See, also, 4 Va.-W. Va. Enc. Dig. 87, and cases cited; 
Morehouse v. Phelps, 21 How. 294, 304, 16 L. Ed. 140; Filhiol v. Taw- 
ney, 194 U. S. 356, 360, 48 L. Ed. 1014. 

In Rhule v. Seaboard Air Line Ry. Co., 102 Va. 343, 46 S. E. 331, the 
plaintiff in ejectment was held to be plainly within the influence of the 
exception, that actual prior possession of land is sufficient to enable 
one dispossessed thereof to recover it from a mere trespasser who 
enters without any title, the court saying that "if the plaintiff had 
actual possession of the land, this is strong enough to recover it from 
a mere trespasser who entered without any title." 

When, in an action of ejectment, the plaintiff proves that on a day 
named he was in the actual, undisturbed and quiet possession of the 
premises, and the defendant thereupon entered and ousted him, the 
plaintiff has proved a prima facie case, the presumption of title arises 
from the possession, and, unless the defendant prove a better title, he 
must himself be ousted. Bradshaw v. Ashley, 180 U. S. 59, 45 L. Ed. 
423. See also, Haws v. Victoria, etc., Co., 160 U. S. 303, 317, 40 L Ed 
436; Sabariego v. Maverick, 124 U. S. 261, 297, 31 L. Ed. 430. See also, 
p. 704 of 5 Encyc. of U. S. Sup. Ct. Rep. 

The court said: "An examination of the authorities will, as we think, 
render it clear that the rule in regard to possession and the presump- 
tion arising therefrom was correctly stated (as set out in preceding 
statement), and it will appear that it is not inconsistent with the ac- 
knowledged rule in ejectment that the plaintiff must recover upon the 
strength of his own title and not upon the weakness of the title of the 
defendant. The question is what presumption arises from the fact of 
possession of real property? Generally speaking, the presumption is 
that the person in possession is the owner in fee. If there be no evi- 
dence to the contrary, proof of possession, at least under a color of 
right, is sufficient proof of title. Therefore, when in an action of 
ejectment the plaintiff proves that on the day named he was in the 
actual, undisturbed and quiet possession of the premises, and the de- 
fendant thereupon entered and ousted him, the plaintiff has proved a 
prima facie case, the presumption of title arises from the possession 
and unless the defendant prove a better title, he must himself be 
ousted. Although he proves that some third person, with whom he in 
no manner connects himself, has title, this does him no good, because 
the prior possession of the plaintiff was sufficient to authorize him to 
maintain it as against a trespasser, and the defendant being himself 
without title, and not connecting himself with any title cannot justify 
an ouster of the plaintiff. This is only an explanation of the principle 
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that the plaintiff recovers upon the strength of his own title." Brad- 
shaw v. Ashley, 180 U. S. 59, 63, 45 L. Ed. 423. 

"The latest case in this court upon the subject is that of Sabariego 
v. Maverick, 124 U. S. 261. It was there stated that the rule was that 
a person who was in possession of the premises under color of right, 
which possession had been continuous and not abandoned, gave 
thereby sufficient proof of title as against an intruder or wrongdoer 
who entered without right. Mr. Justice Matthews, in delivering the 
opinion of the court, said (at page 297) : 'This rule is founded upon 
the presumption that every possession peaceably acquired is lawful, 
and is sustained by the policy of protecting the public peace against 
violence and disorder. But, as it is intended to prevent and redress 
trespasses and wrongs, it is limited to cases where the defendants are 
trespassers and wrongdoers. It is, therefore, qualified in its application 
by the circumstances which constitute the origin of the adverse pos- 
session, and the character of the claim on which it is defended. It does 
not extend to cases where the defendant has acquired the possession 
peaceably and in good faith, under color of title.' " Bradshaw v. Ash- 
ley, 180 U. S. 59, 64, 45 L. Ed. 423. 

"The evidence must show a continuous possession, or at least that it 
was not abandoned, to entitle a plaintiff to recover merely by virtue 
of such possession. That is to say, the defendant's possession is in the 
first instance presumed to be rightful. To overcome that presumption 
the plaintiff, showing no better right by a title regularly deduced, is 
bound to prove that, being himself in prior possession, he was deprived 
of it by a wrongful intrusion by the defendant, whose possession, 
therefore, originated in a trespass. This implies that the prior posses- 
sion relied on by the plaintiff must have continued until it was lost 
through the wrongful act of the defendant in dispossessing him. If 
the plaintiff cannot show an actual possession, and a wrongful dispos- 
session by the defendant, but claims a constructive possession, he 
must still show the facts amounting to such constructive possession. If 
the lands, when entered upon by the defendant, were apparently vacant and 
actually unoccupied, and the plaintiff merely proves an antecedent 
possession, at some prior time, he must go further and show that his 
actual possession was not abandoned; otherwise he cannot be said to 
have had even a constructive possession." Bradshaw v. Ashley, 180 
U. S. 59, 64, 45 L. Ed. 423. 

In Smith v. Lorrillard, 10 Johns. 338, T. had entered into possession 
of land in New York in 1769 on which he had built a house, and con- 
tinued in possession until his death in 1775. His family continued in 
possession until expelled by the British in 1776; and no possession was 
thereafter taken of the premises until 1795 when L. entered as a bona 
fide purchaser, and continued in possession until 1810, when the heirs of 
T. brought action to recover in ejectment. It was held that the prior 
possession of T. was prima facie evidence of right, and that it was 
not necessary that the plaintiff should show either, a possession of 20 
years, or a paper title, Kent, Ch. J., said: "That the first possession 
should in such cases be the better evidence of right, seems to be 
the just and necessary inference of law. The ejectment is a possess- 
ory action, and possession is always presumption of right, and it 
stands good until other and stronger evidence destroys that presump- 
tion. This presumption of right every possessor of land has, in the 
first instance; and after a continued possession for twenty years, un- 
der a pretense or claim of right, the actual possession ripens into 
a right of possession which will toll an entry. But until the pos- 
session of the tenant has become so matured, it would seem to follow. 
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that if the plaintiff shows a prior possession and upon which the 
defendant entered without its having been formally abandoned, as 
derelict, the presumption which arose from the tenant's possession 
is transferred to the prior possession of the plaintiff, and the tenant 
to recall that presumption must show a still prior possession, and so 
the presumption may be removed from one side to the other, toties 
quoties, until one party or the other has shown a possession which 
cannot be over-reached, or put an end to the doctrine of presump- 
tions founded on mere possessions, by showing a regular legal title, 
or right of possession." This doctrine is sustained by the following 
cases: Davis v. Easley, 13 111. 192; Brooks v. Bruyn, 18 111. 541; Bar- 
ger v. Hobbs, 67 111. 592; Hubbard v. Little, 9 Cush. 475; Jones v. 
Easley, 53 Ga. 454; Christy v. Scott, 14 How. 282, 14 L. Ed. 
422; Whitney v. Wright, 15 Wend. 171; Thompson v. Burhans, 79 N. 
Y. 93; Kinney v. Harrett, 46 Mich. 87; Bates v. Campbell, 25 Wis. 
613; Yates v. Yates, 76 N. C. 142; Findley v. Johnson, 84 Ga. 69; Mc- 
Whorter v. Heltzell, 124 Ind. 129; Wilson v. Palmer, 18 Tex. 592; 
Tapscott v. Cpbbs, 11 Gratt. 172; Bird v. Lisbros, 9 Cal. 1; Den v. 
Morris, 7 N. J. L. 7, 11 Am. Dec. 508; Doe v. Cooke, 7 Bing. 346. 
Note to Hancock v. McAvoy, 18 L. R. A. 781, 784. See also, Sa- 
bariego v. Maverick, 124 U. S. 261, 298, 31 L. Ed. 430, where same 
language is used. 

Prima Facie Good Color of Title Must Be Shown by Defendant. — 
In this case the court further said: "It would seem to be under this 
limitation of the rule that the defendant proved he had deeds from 
individuals who asserted they were some of the heirs at law of Walker, 
the original owner, but this clearly was not enough to show the en- 
try was in good faith and under color of title. Otherwise, a party 
might wrongfully intrude and enter upon the possession of another, as 
a pure intruder, and yet make a claim of title under a deed which mani- 
festly conveyed none, and which the party could not in good faith 
have supposed conveyed title, and then call upon plaintiff for full proof 
of title in fee. Such entry could not be excused by any subterfuge of 
that kind. Mr. Justice Matthews in the foregoing case, in speaking of 
a defendant acquiring possession peaceably and in good faith, under 
color of title, cited among others the case of Drew v. Swift, 46 N. Y. 
204. In that case the plaintiff relied upon a prior possession of the 
disputed land and gave no proof of a conveyance from the original pro- 
prietor, nor of any paper title, and he recovered upon the strength of 
such possession alone. This judgment was reversed in the court 
of appeals on the ground that the deed from a former owner, under 
which the defendant entered, included the premises in controversy, and 
the title to the locus in quo was, therefore, in the defendant, and he 
was entitled to a verdict and to retain the lands as within the bounda- 
ries of his grant; that the defendant was not a trespasser, but went 
into possession having title, and the plaintiff was not, therefore, en- 
titled to recover upon proof of any prior possession other than an ad- 
verse possession for a period which would bar an entry, and no such 
possession was shown. The court held that the defendant was en- 
titled to a judgment on the merits." Bradshaw v. Ashley, 180 U. S. 59, 
65, 45 L. Ed. 423. 

In that case (Sabariego v. Maverick), as will be seen, the presump- 
tion of title arising from the prior possession by the plaintiff was 
overcome, and the defendant proved title in himself by virtue of the 
deed under which he entered. , But the rule applies where there is on 
the side of the defendant an absence of proof showing any color of 
title in him, and in such case, where the plaintiff proves prior and 
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peaceable possession tinder a claim and color of title, an entry and 
ouster by the defendant, without a pretense of title, will not be up- 
held, even though the defendant seeks to justify his entrance by proof 
of a deed from some one who had no title to the premises, and this is 
so although at the time of such entry the lands were apparently vacant 
and actually unoccupied. Bradshaw v. Ashley, 180 U. S. 59, 66, 45 L. 
Ed. 423. 

If, as some expressions in the opinion lead us to think in the case, 
the plaintiff, who was in possession of any part of the island, was 
ousted by the defendant, then until and unless the defendant showed 
he had a title, he was a bare trespasser, and until he identified the 
locus in quo as the land claimed by him he had shown no title. The 
simple introduction of a grant without showing that the land in ques- 
tion was covered by it, was of no effect. This he had to do by some 
evidence, if the grant itself did not sufficiently identify the island; 
and even if it was incorrect for the instruction to say "by a prepon- 
derance of evidence," which we doubt, the court makes no such dis- 
tinction here in its ruling. 

Does it not seem that under these cases, if, as we are assuming 
was the case, the plaintiffs had been in possession of any part of the 
land in controversy from which they were ousted by the defendant, 
it is that prior possession of the plaintiffs from which the presump- 
tion of title arises, and not the possession of the defendant, which, 
so far as it ousted the plaintiffs, had its origin in wrong, and is 
overreached by the plaintiff's possession? And have not the plaintiffs 
"established their case" when they have proved a title in them- 
selves prima facie good and sufficient to entitle them to the posses- 
sion, so that it then becomes necessary for the defendant to show 
at least an equally good title in himself or a third person? And in 
order to meet the plaintiffs' proved title, must not the defendant, 
show his title, and show it as to that particular tract? 

When Outstanding Title in Third Person Is Defense.— If an out- 
standing title in a third person is the defense set up, it must be a 
superior and better title to that set up by the plaintiff. Greenleaf v. 
Birth, 6 Pet. 302, 312, 8 L. Ed. 406; Parkersburg, etc., Co. v. Schultz, 
43 W. Va. 470, 27 S. E. 255; Wilcher v. Robertson, 78 Va. 602- Reu- 
sens v. Lawson, 91 Va. 226, 21 S. E. 347; Bradshaw v. Ashley, 180 
U. S. 59, 63, 45 L. Ed. 423. 

A trespasser or intruder without title in himself cannot set up 
an outstanding title in another. McGuire v. Blount, 199 U S 142 
144 50 L. Ed. 125; Hale v. Gaines, 22 How. 144, 160, 16 L. Ed. 264; 
Witten v. St. Clair, 27 W. Va. 762; Am. & Eng. Enc. of Law, vol! 
10, p. 488. 

Defense of Adverse Possession^-The burden of proving title by 

l?™ rS< L POS ? eSS1 T\ n ' 7 here , that is the defense, is upon the defendant. 
Stone Street v. Doyle, 75 Va. 356; Turpin v. Saunders, 32 Gratt 27- 
Parkersburg, etc., Co. v. Schultz, 43 W. Va. 470 27 S E 255 and' 
other cases, cited at p. 905 of 4 Va.-W. Va Enc Dig 

Necessity That Paper Title Identify Land in Controversy.-The 
deed or instrument which is relied on to give color of title must 
pVari To Prt M «W T ^ boundari « o*f his claim. Ell icon I 
„f l\ i u 4 i 2 - Where , a dlss eisor enters upon and cultivates part 
crn,t™rrtv^ e ° e . S n< *J hereb y ho] d Possession of the whole t?act 
constructively, unless this entry was by color of title by specific 
boundaries to the whole tract. Color of title is valuable only so far 
as it indicates the extent of the disseisor's claim (Eg Vv. Medlar 82 
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Pa. St. 99), and the said wills were therefore properly excluded, as 
the said land was not therein set forth nor defined. Blakey v. Mor- 
ris, 89 Va. 717, 720, 17 S. E. 126. See also, Bradshaw v. Ashley, 180 
U. S. 59, 65, 45 L. Ed. 423, set out supra, where deeds introduced 
by defendant were held clearly not to constitute color of title. 

In Holleran v. Meisel, 91 Va. 143, 21 S. E. 658, the plaintiff in eject- 
ment claimed title under a grant from the commonwealth, and the 
defendants set up an outstanding title in a third person under an 
alleged older grant. There was evidence offered by the defendants 
to show that the land in controversy was embraced within the older 
patent which they were setting up. This evidence, in the nature of 
opinions by surveyors, although admitted in the lower court, was 
held to be incompetent by the court of appeals, and the case was 
sent back for a new trial without further discussion of the evidence. 
It would seem that the court thought that some competent evidence 
identifying the patent with the land in controversy was necessary, 
otherwise the admission or rejection of the opinion evidence on that 
point would have been a matter of no consequence if it was to be 
presumed that the patent covered the land in the absence of evi- 
dence to the contrary. 

Warville on Ejectment says, § 293: "Where the claimant of title 
relies upon a deed of conveyance it is well settled, both by reason 
and authority, that in order to be effective as an evidence of title, 
it must, either in terms or by reference or other designation, give 
such a description of the subject-matter intended to be conveyed as 
will be sufficient to identify the same with reasonable certainty (Long 
v. Wagoner, 47 Mo. 178); failing in this the deed will be inopera- 
tive." Citing Coleman v. Improvement Co., 94 N. Y. 229; Deaver v. 
Jones, 114 N. C. 649; Harris v. Shafer, 86 Tex. 314; White v. Stan- 
ton, 111 hid. 540. 

Conclusions. — Is it too much to say that, while the plaintiff in 
ejectment, under the general rule must prove prima facie title; yet 
then, if the defendant relies upon a better title to defeat the plain- 
tiff's recovery, it devolves upon him to prove it? (Holleran v Meisel 
supra.) 

And where the defendant is in possession by virtue of his own 
illegal act, t. e., by an ouster of the plaintiff who was in possession, 
then the exception to the rule arises, and the defendant must over- 
come the plaintiff's title by a "preponderance of evidence." It is thus 
seen that the reason for the general rule is the reason for the ex- 
ception, i. e., in either case the party in peaceable possession is pre- 
sumed to have the title. Is it correct to say that the burden of 
proof, as between the validity of the title adduced by the plaintiff and 
that adduced by the defendant, is upon the plaintiff to show the better 
title? 

With all deference to the decision of the court here, it dees seem 
that the two ideas have been somewhat run together. The pro- 
nouncement that the burden of proof remains ever with the defend- 
ant and never changes is so closely collocated with and seemingly 
based upon the principle that the plaintiff must recover upon the 
strength of his own title, that it is hard to dissever between them 
The court says: "The city of Richmond was the defendant, and 
not the plaintiffs, in this action. A plaintiff in ejectment must re- 
cover upon the strength of his own title, and not upon the weakness 
ot the title of his adversary. This proposition is elementary, and needs 
no authority for its support. When to the plaintiffs' demand the 
defendant pleaded not guilty, it put in issue the plaintiffs' entire 
case. The burden of proof was never shifted." 
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It seems to us that this is an enlargement of the rule tha 
the plaintiff must recover on the strength of his own title, L e., tha 
it is incumbent upon him to prove a title good enough, in the absence 
of a better, to entitle him to the possession. Thus, against a mere 
trespasser or intruder, he need not prove anything but that he was in 
peaceable possession and was ousted. But if a prima facie good title 
is adduced by the defendant, in himself or another, then it behooves 
plaintiff to show as good a title to the premises, as that adduced in 
defence. This, coupled with the possession, will entitle him to re- 
cover. 

In other words, when the plaintiff has shown title, which the de- 
fendant has met by another title, then it does become a question of 
comparison of titles, and unless the defendant shows a better title, 
the plaintiff must recover. 

Thus the burden of proving a better title to prevent the plaintiff 
from recovering upon his good title, is upon the defendant in two 
instances at least: 1. Where he sets up an outstanding title in a 
third person, where he is not a trespasser; and, 2. Where he is a 
trespasser and has ousted the plaintiff. And he must always show 
that his superior title embraces the premises in controversy, other- 
wise he is a mere trespasser or intruder in every case. 

None of the cases that have been read by the writer seem to him 
to state the rule as to the burden of showing title and right to pos- 
session, so as necessarily to place upon the plaintiff, after he has 
made such prima facie showing, any thing more than the usual bur- 
den that falls upon any plaintiff to establish the issue raised by him. 

Warville on Ejectment says, § 239: "As a rule the burden of 
proof remains where the issue made by the pleadings places it (Blunt 
v. Barrett, 124 N. Y. 117), but where a person wishes to support his 
case by a particular fact which lies more particularly within his 
own knowledge, or of which he is supposed to be cognizant, then, 
so far as the particular fact is concerned the burden of proving same 
is upon him. And where the defendant offers an affirmative defense, 
either by showing title in himself or a stranger, the burden falls 
upon him and he is required to establish the fact which constitutes 
such defense in much the same manner as is required of the plain- 
tiff in the first instance." Citing Horton v. Murden, 117 Ga. 72; 
Soper v. Guernsey, 71 Pa. St. 219; Weaver v. Rush, 62 Ark. 51; Enos 
v. Cook, 65 Cal. 175; Grigsby v. Akin, 128 Ind. 591; Hartley v. Fer- 
rell, 9 Fla. 374. And again, in § 245: "The general rule, that the bur- 
den of proof rests upon him who holds the affirmative, would seem 
to apply to a defendant as to the issues tendered by him in the al- 
legations of new matter in his plea or answer, upon which he holds 
the affirmative, although in some of the cases the idea has been very 
much obscured by subtle distinctions between the burden of proof 
and the weight of evidence. But, even where this rule applies with- 
out question, it is still incumbent on the plaintiff to establish a prima 
facie case for recovery by his allegations and proofs, before he can 
require defendant to sustain the affirmative allegations of his answer " 
Citing Bryant v. Groves, 42 W. Va. 10. If this is a correct state- 
ment of the law, we think it bears out what we have said, and that 
the ruling of the court here is distinctly contrary to it. See also 
15 Cyc. p. 125, where the burden is said to shift after the plaintiff 
proves a prima facie case, and where the defendant "substantially as- 
serts and relies upon a fact as an affirmative issue he must establish 
the same." 
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To sum up, if a prior possession proved is sufficient title to recover 
from a trespasser or intruder who shows no title at all, then, it is 
submitted that a prior possession proved, coupled with as good a title 
shown as that adduced by defendant who ousted plaintiff, should 
logically entitle plaintiff to recover. So that in such case defendant 
must show a better title to successfully resist him or, in other words, 
in such cases at least there is an exception to the general rule and 
the defendant has the burden of showing the better title, as well as 
of making out his title by affirmative proof of its essential elements, 
which we claim he must always do after plaintiff has shown a prima 
facie good title. 

J. F. M. 



Brown v. Austin Western Co., Limited. 
March 10, 1910. 
[68 S. E. 184.] 

1. Sales (§ 168J4*) — Sale on Approval. — Where there is a sale on 
trial, it is not complete until the approval, and the failure to return the 
property within the time specified for trial, or within a reasonable 
time, renders the sale complete. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 409-421; Dec. 
Dig. § 168^.*] 

2. Sales (§ 168%*)— Sale on Approval— Rights of Purchaser.— An 
order for stone crushers of a specified capacity provided that, on their 
arrival, defendant would furnish power, cartage, and assistance to give 
them a fair trial; that, if they equaled the stipulated capacity, defendant 
would pay the price, if not he would notify plaintiff, and, if plaintiff 
failed to make the crushers do the prescribed work within 30 days, 
plaintiff would receive them back. Held that, on plaintiff's failure to 
make the crushers do the amount of work contracted for, defendant 
could not demand payment for the expense of the permanent founda- 
tions constructed by him for the crushers, as a condition precedent to 
his returning them. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 409-421; Dec. 
Dig. § 168 y 2 .*] 

3. Sales (§ 168%*) — Sale on Approval — Breach of Contract by Pur- 
chaser. — Where the purchaser of a machine on approval refused to 
return the same after it had failed on the trial to work according to 
contract, the sale became absolute, and he was liable for the price. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 409-421; Dec. 
Dig. § 168^.*] 



*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



